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PETITION of his Face the Duke 


of Buccleugh, and the Tackſmen of 


His Grace's Mills at Daffeith, Purſuers. 
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charters from the crown were conceived, is to the 
reſpondents unknown, as gone of thoſe more an- 
tient title deeds, which fall to be inthe hands of the noble 
Duke the petitioner, have been produged; tho' it may well 


be preſumed, that if they had contamed any clauſes materi- 


al to the queſtion now at iſſue, reſpegting the thirlage of the 


village of Dalkeith, and inhabitants thereof, to the Duke's 


mills, they would not have failed to make their appearance 
in this proceſs. 8 


In 1642, Francis Earl of Buccleug purehaſed the afore · 
faid lands from the then Earl of Monfen, and, by the char- 
ter under the Great Seal, which he Pereupon expede, the 
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HF. Earls of Morton were ori nal proprietors of the 
lands and barony of Dalketth” Im what terms their 
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ſame were erected into a regality, of which the village of 
Dalkeith was declared to be the head burrow ; but neither 
does this charter, nor any of the ſubſequent charters, con- 
tain any clauſe of aſtriction, thirling either the lands them- 
ſelves, or the village of Dalkeith, or the inhabitants there- 
of, to the Duke's mills: And the reſpondents are adviſed, 
that ſuppoſing the Earl of Buccleugh to have been proprie- 
tor at the time, both of the lands and mills, a clauſe to this 
purpoſe in the Earl's charter, thirling his own lands to his 
own mill, would have been equally abſurd and unprece- 
dented ; tho' there is the leſs occaſion to be ſolicitous upon 
this point, as there is no ſuch clauſe in the aforeſaid charter 
1642, or in any of the after charters in favours of that no- 
ble family; the diſpoſitive clauſe referred to in the petition 
now to be anſwered, being conceived in the uſual accuſtom- 
ed ſtile, where the charter contains both lands and mills, 
giving, granting, and diſponing, totas et integras terras, 
dominium, baroniam, villam, et burgum de Dalkeith, 
% cum totis libertatibus, &c. una cum molendinis de Dalkeith, 
* tam granorum quam fulonum, cum multuris dict. molendino- 
* rum, granorum, et terru molendinariis integrorum corunden 
&* -molendinorum reſpectiue.“ 

This charter, of the tenor above recited, and hich the 
reſpondents ſhall, in the preſent argument, ſuppoſe to have 
been, in ſo far, of the ſame tenor with the former charters 
in favours of the family of Morton, was no doubt effectual 
to convey the mills themſelves, and every thirlage former- 
ly eſtabliſhed, belonging to theſe mills; but, to contend 
that it was available, per ſe, to conſtitute a thirlage of the 
whole barony, village of Dalkeith, and inhabitants thereof, 
muſt appear a very groundleſs conceit, as, by the ſame ar- 
gument, every charter from the crown, containing both 
lands and mills erected into a barony, would import a thir- 


lage of all the lands contained in ſaid charter to the Proprie- 
re , tor's 
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tor's own mills, a propoſition manifeſtly too abſurd to be 


ſeriouſly maintained. 

There are two remarkable ſpecialities attending theſe 
mills of Dalkeith, which demonſtrate, that there never was 
any regular conſtitution of thirlage, either of the lands 
themſelves, or of the village of Dalkeith, and inhabitants 
thereof, to theſe mills; but that the fame had been erected 
in the view and proſpect of the profits that might be gained 
from outen- town multures, in reſpe& of the conveniency of 
their ſituation, their having a conſtant ſupply of water to 
grind at all ſeaſons, and the populouſneſs of the country 
round: And it is from theſe cauſes, that theſe mills conti- 
nue at this day to yield ſo great a rent. 

What the reſpondents intend, is, in the fir/f place, that 


there is here no ſuch thing known as in- town multure; the 


inhabitants bf Dalteith who are now ſought to be aſtricted in 


the heavieſt manner, both as to grana cre/centia, et invecta et 


iilata, paying no higher multure for what they actually 


grind at theſe mills, than others do who live without the 


barony, and who, for their own conveniency, bring their 
corns to be grinded at theſe mills. adh, That no mill ſer- 
vices were ever known to be performed by any of the inha- 
bitants and poſſeſſors, whether of cot-tenements, or of 
lands. 

Theſe two particulars, viz. In. town multures, and per- 
formance of mill ſervices, are the diſtinguiſhing badges 
and characteriſticks of thirlage, ſo that there cannot be a 
ſtronger proof againſt the thirlage now acclaimed, than 
that thoſe over * it is intended to be eſtabliſhed, have, 
time out of mind, been in uſe to pay the leſſer or out- town 
multure, for all the grain by them grinded; and that no 
mill ſervices were either demanded or performed, theſe be- 
ing the encouragements uſually given to induce perſons who 
are not aſtricted to bring their corns to iran mills. 

Upon 


1 

Upon this principle it is, that Lord S airs, and the other 
practical writers, have laid it down as an eſtabliſhed prin- 
ciple of the law, confirmed by repeated deciſions of this 
court, that the coming to a mill, was it for 1000 years, and 
paying even in-town multure, is not per ſe ſufficient to 
conſtitute a thirlage, where, from other circumſtances, it 
does not appear, that their ſo doing was not merely volun- 
tary, but ex neceſſitate. But, tis believed, no inſtance ever 
occurred, nor has any lawyer, to the reſpondents: known, 
ſignified bis opinion, that the mere coming to a mill for any 
given length of time, paying out- town multure, and perform- 
ing no mill ſervices, is relevant and effectual to eſtabliſn a thir- 
lage, even of the ſlighteſt nature, far leſs ſo heavy a ſervi- 
rude as is now attempted, not only of the omnia grana cre/- 
centia, but allo of the invecta et illata. 

How far the noble petitioner may have aſtricted the te- 
nants and poſſeſſors of his property lands to grind their 
corns at his mill, does not belong to the reſpondents to ſay, 
and is foreign to the preſent. iſſue. The reſpondents (two 
only excepted) are tenants and polleflors of cot-tenements. 
belonging to third parties, vaſſals to the noble Duke; ſo 
that, unleſs there is ſome general aſtriction of the whole 
town of Dalkeith, and inhabitants thereof, or that the vaſ- 
ſals and feuars of theſe particular tenements, are, by their 
charters and feu rights, thirled to theſe mills, quoad mwuecta. 
et illata, it does not occur, how the reſpondents, as poſſeſ- 
ſors under them, can be ſubjected to this thirlage. 

More eſpecially, when to this i is added, as in the ſequel 
will fall to be more particularly explained from ſundry char- 
ters granted by the Earls of Morton, both of lands and cot- 
tenements, to the vaſſals and feuars, that theſe are ſo far 
from containing any clauſe of thirlage or aſtriction, that, 
on the contrary, the redddendo is a certain annual ſum in 
name of feu- duty, and giving perſonal ſuit and preſence at 


the three head courts, pro omni alio onere, exactione, ſeu ſer- 
| wvitio. 
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witio ſeculari. How far ſuch clauſes might be available to 
liberate from a thirlage formerly eſtabliſted, is not hujus 
loci to diſpute ; but where the queſtion is, whether a thir- 
lage is conitituted, or not? it was never doubted that a ſpe- 
cial reddendo, auch as above mentioned, was ſufficient to ex- 
eem the vaſſal from any claim of this nature, and well ac- 
counts for the other ſpecialities above noticed, viz. That 
ſuch of the vaſſals, or poſſeſſors under them, as grinded 

their corns at this mill, paid only out- town multure, and 
performed no mill ſervices. 
The petitioners are pleaſed to ayer, that the charters to 
the feuars, ſo far as regards the thirlage, run generally in 
the following words: Ac etiam prefatus ejuſque 


antedict. ſui tenentes et poſſeſſores dictorum tenementorum, 


* aliorumque, aſtringentur molendinis de Dalkeith, et tene- 
* buntur molere ma ſua grand in liſdem molendinis, ac 
perſolvere multuras, ſequelas, aliaſque divorias, debita- 
« que ſervitia pro iiſdem pro rata, ſicuti cæteri feudifirmarii, 


” tenentes, et inhabitantes dicti burgi de Dalkeith, perſolve- 


re et præſtare in uſu ſunt, vel fuerunt.“ And tho' the 
. omnia, may poſſibly be omitted in ſome of the char- 
ters, they are pleaſed to think, that this will make no ma- 
terial variation; for that the chirlage, whether of grand ſua, 
or of omnia grana ſua, when applied to the poſſeſſors of cot- 
tenements, miſt equally import a thirlage of invecla et 
illata. 

There will be in the ſequel occaſion to obſerve, that the 
petitioners have failed in .proving that ſuch is the general 
tenor of the vaſſals charters. But allowing, for argument, 
that to be the caſe, as it is not alledged, that ſuch is the u- 
niform tenor of the charters granted to the whole vaſlals, 
it is not eaſy to conceive, how ſuch clauſe in the charters of 
one or more, ſhould be available to conſtitute a thirlage a- 
gainſt others whoſe charters contain no ſuch clauſes, but a 
ſpecial reddendo pro omm alio onere, exactione ſeu ſervitio ſecu- 
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lari : And as ſeverals of the ancient charters, which have 
been recovered in the courſe of this proceſs, upon the dili- 
gence granted for that ſpecial. purpoſe, are conceived in the 


above terms, bearing a ſpecial reddendo, it will require ſome 


ſtronger argument than has yet been advanced, to ſubject 


theſe vaſſals who purchaſed their lands under a ſpecial rea- 
dendo, pro omni alio onere, O'c. to ſo grievous a thirlage as 
this, merely becauſe others of the vaſſals may have accep- 


ted of their feus under that burden. There 1s no ſuch con- 


nection between one man's rights and another's, as requires, 


nor is this ſervitude ſo favourable as ſhould induce, your 
Lordſhips, as a court of juſtice, to transfer clauſes of this 


kind from one man's charter to another. Every perſon's 
right muſt ſtand upon its own. bottom, and muſt be go- 
verned by the clauſes therein contained. 


The reſpondents believe it to be fact, that clauſes of this 


kind may have been thrown into ſome of the later charters 
of confirmation and reſignation, by the doers of this no- 
ble family, who had the forming of theſe, tho without a- 
ny authority from the original charters, and, in ſome in- 
ſtances, even in precepts of clare, than which nothing could 
be more irregular : But however effectual theſe may be a- 
gainſt thoſe who have accepted of them, it is impoſſible, 
by any fair argument, to extend this to third parties, whoſe 
charters, ancient or modern, contain no ſuch clauſes ; but, 


on the contrary, a ſpecial reddendo, pro omni alio onere, 


Wc. 


have undergone ſuch great alterations, that tis believed 
many of them are now. loſt. But from ſome of them till 
extant, and the renewals of others, it clearly appears, that 
no ſuch clauſe of thirlage, either general or particular, was 


contained in the original rights; and it is certain fact, that 


when the lands about the village of Dalkeith, to the extent 
of about 400 acres, were firſt feued out * che Earls of Mor- 
ton, 


Theſe original feu- rights are of ſo ancient a date, and 
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ton, theſe feus, from 10 to 30 acres, bore a reddendo of a 
certain feu-duty, pro omni alio onere ; but as, in progreſs of 


time, theſe were ſplit into ſmaller parts by ſundry meſne 
conveyances, for. enlargement of the town, and accommo- 
dation of the inhabitants, then become more numerous, 


for the building cot-tenements and yards, many of the 


original feu-rights, or charters, are now amiſſing, tho' it 
cannot with certainty appear what of theſe are extant, 


unleſs the whole feuars were called in a general proceſs of 


reduction and improbation, at the Duke's inſtance, or in a 
declarator of thirlage, to force production of all their ori- 
ginal and progreſhve rights. 

It is not many years ſince ſuch general proceſs of reduc- 


tion and improbation was intented; and the reſpondents 


are informed, that it had the effect to force the feuars to 
lodge in the hands of the Duke's doer, all their moſt anci- 


ent title-deeds, and that moſt of them remain there at this 


day, the proceſs having there ſtopped, as from the exhibi- 
tion then made, that proceſs appeared to have no juſt foun- 


dation. But that does not concern the reſpondents: If 
they, as poſſeſſors of ſome of theſe cot-tenements, are to 


be ſubjected to the thirlage acclaimed of invecta et illata, 
the thirlage muſt be eſtabliſhed either by ſome general a- 
ſtriction, or by the rights of theſe individual feuars under 
whom they poſſeſs; and that neither of theſe occur in the pre- 
ſent caſe, is the ratio decidendi expreſſed in the Lord Ordina- 
ry's interlocutors now complained of. | 

That the reſpondents, and the other maltſters and brew- 


ers in this town, have been in uſe to grind at the mills of 
Dalkeith what malt they had occaſion to brew into ale, is 


molt undoubtedly true; and, had matters continued upon 
the ſame footing. as formerly, they were well diſpoſed to 
have ſtill reſorted to theſe mills.: But as their doing ſo in 
time paſt, was merely voluntary, and as matters are now 
ſo much altered, that they muſt give up their trade of brew- 


ing 


2 OE. Eo + I — _—_ — —— — 


N 


- _— 


b; 

1 

8 
* 


* 


1 


ing entirely, if ſubjected to this thirlage, it is a queſtion of 


the utmoſt importance to them and their families. No u- 
ſage or cuſtom, however ancient, of grinding their malt at 
theſe mills, can oblige them to continue ſo in time coming, 


if the thirlage is not eſtabliſhed over the tenements they 


+29 or the feuars under whom they hold their poſſeſ- 
ions. | 

The inductive reaſons for their voluntarily coming to 
theſe mills with what malt they had occaſion to grind, are 
extremely obvious; 1/, The contiguity of theſe mills to 
their places of reſidence in the village of Dalkeith. 24ly, 
The ready and ſure ſervice they got at theſe mills, from 
their having a conſtant and inexhauſtible ſupply of water, 
ſufficient to keep the mills conſtantly a-going. 3dly, The 


ſmallneſs of the outen-town multure, beyond which they 


never paid. 4thly, That no mill ſervices were ever pre- 
tended to be exacted. 5thly, The privilege ſecured to them 


by repeated acts of the baron court, prohibiting the im- 


portation of foreign ale, which ſecured to them the whole 
conſumpt-of ale within that barony. 1 
And the nature of things ſpeaks it, that theſe motives 
and conſiderations muſt have induced the reſpondents, for 
their own benefit and advantage, to have reſorted to theſe 
mills as formerly, had matters continued upon the ſame 
footing : But matters are now greatly changed in the moſt 
material article of the whole, viz. The importation of fo- 
reign ale. The retailers of ale within the village of Dat 
keith, poſſeſſors of houſes not the Duke's property, but the 
property of the vaſlals and feuars, who, by their feu-rights, 


were laid under no ſuch reſtriction, were adviſed, that as 


they could be ſupplied with ale by brewers living without 
the barony, at an eaſier rate than the reſpondents were ca- 
pable to furniſh the ſame, 1n reſpect of the multures paid 
by them at the Duke's mills, which the out-town brewers 


were exempted from, as they grinded their malt at home 
| | with 
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with ſteel mills, for which they paid no multure ; and that 
the ſame quantity of malt grinded with iteel mills, yielded 


a much greater produce than the ſame quantity grinded at 


the common mills, they could not be reſtrained from the 
importation of foreign ale, to be by them retailed, did ac- 
cordingly ſupply themſelves with ale from theſe foreign 


brewers, at an eaſter rate than the in- town brewers could 


poſſibly furniſh the ſame. 

The reſpondents complained of this innovation to the 
doers for the noble family, who-were ſo well convinced of 
the hardſhips from thence ariſing, and of the impoſſibility 
of their carrying-on their trade with any advantage, if this 
importation of foreign ale thould be tolerated, that they re- 
ſolved, if poſſible, to put a ſtop thereto ; and did accor- 
dingly bring a proceſs for that ſpecial purpoſe, aſſerting the 
Duke's right, as baron, to prohibit the importation of fo- 
rcign ale within the barony ; and which they endeavoured 
to maintain, by a /erzes of acts of court, prohibiting the 
ſame, under certain penalties, enforced by judgmenzs a- 
gainſt particular delinquents: But as this could never ap- 
ply to the caſe of feuars, who by their charters were laid 
under no ſuch reftriction, or to the poſſeſſors under them, 
the reſalt of this litigation was a judgment of this court, 
finding the Duke had no power to reſtrain theſe retailers 
from the importation of foreign ale. 

The unavoidable conſequence of this was, that the re- 
ſpondents muſt either give over brewing entirely, or fur- 
niſh the ale of equal quality, and at the ſame prices with 
the ont-town brewers. This laſt alternative it was impoſſi- 
ble for them to do, without placing themſelves upon an e- 
qual footing with the out-town brewers ; ſo that, of ne- 
ceſſity, not choice, they were obhged to erect ſteel mills, 
whereby they ſaved the multure payable at the mills of 
Dalkeith, and had the ſame produce from the like quantity 


of malt, as the out-town brewers had. 
G Occaſion: 
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Occaſion was from thence taken by the tackſmen of the 
mills of Dalkeith, to bring two ſeveral procefles againſt the 
reſpondents, maltſters and brewers by trade, and all, but 
two of them, tenants and poſſeſſors of cot-tenements, be- 
longing in property to ſome of the feuars or vaſſals, before 
the baron baillie ; wherein it was ſet turth, * That tho' all 

the feuars and inhabitants of the village of Dalkeith 
* were thirled to grind all their malt and corns at ſaid mills, 
and to pay the accuſtomed multures and ſervices; yet, 
* true it was, that the defenders had, within the time li- 
e belled, abſtracted certain quantities-of malt, and brewed 
* the ſame into ale, without paying the accuſtomed mul- 
ture therefor, at the rate of half a peck per boil; and 
* therefore, concluding againſt them ſeverally for the pri- 
ces of the reſpective quantities ſuppoſed to be by them 
* ſeverally abſtracted.” 

This libel, in the form of a complaint, and to which the 
noble Duke has ſince acceded, was a very unexpected attack, 
in ſo far as, tho' the multure acclaimed was only of fuch 


quantities of malt as the reſpondents were ſaid to have 


grinded at other mills, and brewed into ale, yet the princi- 
ple upon which the claim was founded, went a great deal 
Further, where it aſſerted the thirlage to be of ſuch a na- 
ture, as to import an obligation upon them, not only to 
. grind at the Duke's mills what malt they brewed into ale, 
but, in general, all their malt, and all their corns, and e- 
ven to perform mill ſervices, however notorious it was, 
and which could not be unknown to the tackſmen of theſe 
mills, or to the Duke's ſteward, who had been long in that 
office, that no multure whatever had been paid for malt, 
tho' made within the town, that had not- actually been 
grinded and brewed ; and that no ſervices had ever been 
demanded or performed : So far to the contrary, that the 
making of malt for the families of gentlemen in the coun- 


try round about, who ſent in their barley to be malted by 
the 
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che maltſters at Dalteith, and the making of large quanti- 


ties of malt by theſe maltſters for their own profit and ad- 
vantage, which they in like manner ſold to the country 
round, without grinding the ſame at any mills, was a 
branch of trade which had been publickly and avowedly 
carried on, time out of mind, and no multure ever de— 
manded or exacted for the ſame; tho', upon the principles 
aſſumed in the aforeſaid complaint, it ought to have been 
rinded at the Duke's mills, and paid multure, as it could 
not be malted without tholing fire and water, the legal cha- 
racteriſtic and deſcription of the thirlage of the invecta et 


illata. 


This claim of thirlage, which was thus explained to be 
not only of the omnia grana creſcentia, but alſo of the invecta et 
illata, was endeavoured to be juſtified upon the following 
grounds: 1/7, The above recited clauſe in the charter 1642, 
in favours of Francis Earl of Buccleugh, upon his purchaſe 
from the Earl of Morton, as came an aſtriction of the 
whole barony, and more particularly, of the village of Dalkeith, 
and inhabitants thereof. 240%, Upon the clauſes of aſtric- 
tion in the vaſſals or feuars rights, as derived either from 
the Earls of Morton, or the family of Buccleugh. 3aly, 
Upon certain acts of the baron court, as enforced by de- 
creets againſt particular delinquents, which, Joined with 
the acknowledged poſſeſſion following thereon, were ſuffi- 
cient, per /e, to conſtitute this thirlage, and which, as ap- 
plicabſe to cot-tenements, could only intend a thirlage of 
invecta et illata. 

It was, on the other hand, contended for the reſpon- 
dents, upon the grounds above mentioned, that none of 
theſe particulars were {ſufficient to eſtabliſh this thirlage a- 
ary the vaſlals and feuars, whoſe rights contained no 
lach clauſe of aſtriction, but, on the eontrary, a certain 


feu-duty, pro omni alio onere, and which, there was ground 


to believe, was the caſe of all the original feus, whatever 
alterations 
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alterations had of later years been made in ſome, upon the- 
renewal of their rights; ſo that, however effectual theſe al- 
terations might be againſt ſuch as had ſubmitted to the 
ſame, they could never militate againſt third parties, whoſe 


title-deeds were not ſo clogged, or charged; and there- 
fore, that it was incumbent. upon the purſuers, in proſecu— 
ting this claim againſt individuals, to ſay and prove, that 
the rights of theſe particular tenements were granted under 
the burden of ſuch thirlage, or that there was ſome general 
conſtitution of thirlage, Which aſtricted the whole village, 


and inhabitants thereof: That the clauſe in the Duke's. 


charter, referred to for proof of ſuch general aſtriction, 
was apparently inſufficient for that purpoſe; and that when 
the original feu-rights, or charters of the particular feuars, 
ſhould be exhibited, and which was incumbent upon the 
purſuers in modum probationis, it would from thence appear, 


that they contained no ſuch clauſe, but, on the contrary, 
a ſpecial reddendo, pro omni alto onere, exactione, ſeu ſervitio ſe- 
culari; and that the acts of court, and decreets referred to,. 


as in the ſequel to be more particularly explained, were e- 
qually inſufficient, either to prove a former conſtitution of 
this thirlage, or ſo far to conſtitute che ſame, as to be a ti- 
tle of preſcription :. And more particularly, that as the 
maltſters and brewers in Dalkeith, had never been in uſc to 
pay any multure for grain malted by them, either for fa. 
milies in the country round, or for their own profit and 
advantage, their grinding at theſe mills what malt they had 
occaſion to brew, muſt, from the ſpecial circumſtances a- 
bove mentioned, appear to have been merely voluntary; 
which, therefore, could impoſe no obligation upon them to 
continue ſo to do in time coming, and which, for the 
reaſons above aſſigned, it was now become impracticabl 
for them to do. 

The reſult of this litigation was ſuch as 3 reaſonably 


be expected in the baron's own court, viz. * 
0 


1 
of the baillie ſuſtaining the purſuer's title, repelling the 
defences; and in reſpect the defenders did not deny the 
uſe of grinding their malt at Dalkeith mills, nor the quan- 
tity of multures or abſtractions libelled, finding theſe as li- 
belled, relevant and proven. 

The reſpondents complained to your Lordſhips by bill 
of advocation ; which being paſt, came to be diſcuſſed be- 
fore Lord Auchinleck, when the reſpondents having infiſted 
that there could be no ſuch general thirlage as was here 
contended for, on the part of the purſuers, as it was a noto- 
rious fact, that no malt made by the maltſters of Dalkeith, 
tho' 1t thereby tholed fire and water, had been in uſe to pay 
multure to the duke's mill, which therefore was plainly incon- 
ſiſtent with theſuppoſed thirlage of invectaet illata, his Lordſhip, 
by interlocutor, 19th June 1762, © appointed the procura- 
tors for the purſuers to ſet forth, if, or not, they deny or 
* own the averment made by the maltſters, that malt made 
4 within the thirle, and ſold without the thirle, has never been 
in uſe to pay any multure tothe duke's mills, but might be 
grinded where it was thought proper. 

In obedience to which, there was produced a letter from 
Mr. Gilbert Grier ſon the Duke's ſteward at Dalkeith, and 
who has been in that office for the ſpace at leaſt of forty 
years, to Mr. Archibald Campbell writer to the ſignet, the 
Duke's agent, in theſe words, I have enquired into the 
* practice, and particularly converſed with the ſervants of the 
* malt mill, ſome of whom have been there theſe 50 years, 
* or thereby, and cannot find that any ſuch practice has e- 
ver prevailed, as making of malt within the town of Dal 
* keith, and ſelling it again without the ſame, without be- 
ing grinded at the Duke's mill, and paying multure : 
And if ever any inſtance of this can be ſhown, it muſt 


| © have been clandeſtinely, and without the knowledge of 


* the tackſmen of the mills, or the Duke's baillie. ” 


D The 
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The reſpondent ſhall makenootherobſervations upon the im- 
propriety of this anſwer, reſpecting a fact ſo notorious, further 
than to notice, that the Lord Ordinary having, by interlocu- 
tor 24th July 1752, © Allowed to the reſpondents a proof 
* of theſe facts, and to the purſuers a conjunct provation, 
* if they ſhould think fit to uſe it; the purſuers conſcious, 
as it would ſeem, that the fact muſt come out directly con- 
trary to what they had alledged, did not think proper to a- 
temptany proof whatever; but, from the witneſſes adduced on. 
the part of chereſpondents, copies of whoſe depoſitions will be 
hereto ſubjoined, it was moſt inconteſtably proved by per- 
ſons of unexceptionable character and credit, that this trade 
of malt-making by the maltſters 1n Dalkeith, both when 
employed by the families in the country round, and for 
their own benefit and advantage, had been publicly and 
a vowedly carried on, and never once challenged, nor any 
multures paid therefor, not for a courſe of 20 or 30 years 
only, tho” that would be ſufficient to ſhow the tenſe and 
underſtanding of -parties, but as far back as the memory of 
the witneſſes went. 

Upon this ſtate of the ke. the Lord Ordinary 9 the 
cauſe to report: Informations were exhibited, and the de» 
bate reported, when it appearing to your Lordſhi ps, that 
the tenor of the original feus might tend to aſcertain the 
juſt import and extent of the thirlage acclaimed, if any ſuch 
was due; you remitted the cauſe back to the Lord Ordina- 
do call and hear parties procurators further thereon, 
* and to do therein as he ſhall ſce cauſe.” —And, in purſu- 
ance thereof, his Lordſhip granted diligence to both par- 
ties, for exhibition of the original charters to the feuars of 
Dalkeith. 

Both parties extracted diligences, and, if the reſpondents 
are rightly informed, the purſuers, upon whom the onus 
proband: did moſt certainly lie, having executed their dili- 
gence againſt the whole feuars, many of them did volun- 

arily exhibit to the agent for the purſuers, their whole 
writinge 


L 25] 


writings and title-deeds; but, as moſt of theſe were not 
found to anſwer the purpoſe, they were allowed to carry 
them home again, and a very few only retained, that ſeem- 
ed moſtly to favour the purſuer's claim, and which, in the ſe- 

uel, will fall to be more particularly conſidered. 

The reſpondents cauſed execute their diligence only againſt 
a very few, the tenor of whoſe writings they had acceſs to 
know, truſting to a more general exhibition on the part of the 
purſuers: And as the writings recovered by them, appear- 
ed not only inconſiſtent with the thirlage now acclauned on 
the part of the purſuers, but did clearly diſprove the alle- 
gations for them made, the Lord Ordinary, by interlocu- 
tor 6th March 1765, Having conſidered the mutual me- 
„ morials and former proceedings in this cauſe, teſtimonies 
„of the witnelles, and writs produced, found, that the 
„ purſuer has not inſtructed, that the town of Dal 
* ith is aſtricted to his Grace's mills for mnvedta et 
* ilits, and particularly, for the malt made or conſu— 
„med within the town; and found, that he has not in- 
© {iracted, that the defenders in this cauſe, or the tenements 
in which they live, are ſubjected to that ſervitude; and 


* therefore found, the defenders are at liberty to grind their 


„malt where they chuſe; and aſſoilzied them from this 
* proceſs, and decerned, ſuperſeding extract till the 15th 
* of June,” And to which his Lordſhip adhered, by his o- 
ther interlocutor of the 23d July laſt, upon adviſing repre- 
{entation and anſwers. 

Theſe interlocutors are ſubjected to your Lordſhigh review, 
by the petition now to be anſwered, confined to this ſingle 
point, Whether the reſpondents, as maltiters and brewers 
in Dalkeith, are bound to grind at theſe mills, fo much of 
the malt by them made, as they actually brew? They are 
unwilling to ſtand a judgment, whether there is here a pro- 
per conſtitution of a thirlage of the oninia rana cręſcentia, 


or of the inv et lata, in the largeſt and "molt extenſive 
ſenſe, 
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ſenſe, as comprehending whatever grain tholes fire and wa- 
ter, which, they ſay, would comprehend grain made 1nto 
malt, tho' not brewed. Their preſent claim goes no fur- 
ther than the multure of malt actually grinded and brew- 
ed; and therefore, they wiſh to confine the judgment to 
that ſingle point, leaving theſe other queſtions to be the ſub- 
Je of after diſpute, when occaſion ſhall ſo require. 

What pleaſure or profit the doers for the noble Duke may 
propoſe in protracting theſe diſputes, the reſpondents will 
not pretend to ſay.—They, for their part, find neither plea- 
ſure nor profit in it: They are very unequally matched, and 
very unable to ſupport the expence of a tedious litigation 
with ſo powerful an adverſary, for whom they profels the 
higheſt reſpect; and therefore, are anxious, that as far as 
conſiſtent with the rules of juſtice, and forms of judicial 
proceedings, an end ſhould be put to all grounds of after 
diſpute. The concluſions of the ſummons, 'tis true, are on- 
ly for payment of the alledged multure of ſo much malt as 
is ſaid to have been grinded and brewed; but the princi- 
ples laid down, upon which that claim is raiſed, do aſſert a 
general thirlage of the grana cre/centia, invecta et ulata; and, 
more particularly, of the whole malt made by the reſpon- 
dents, whether grinded and brewed, or not; and that they 
are alſo liable to perform mill ſervices: And the whole ar- 
gument hitherto maintained on either fide, and the proof 
allowed of and adduced, both by parole evidence, and the 
production of writings, had in view the aſcertainment of 
theſe two points; %, Whether there.is here any proper con- 
ſtitution of thirlage? 24/y, Suppoſing it to be conſtitute, 
what length it goes? And therefore, the reſpondents, in the 
ſequel of theſe their anſwers, will endeavour to ſhow, that 
there is here no thirlage whatever, and that, ſuppoſing there 
were a thirlage, it cannot extend to the grana creſcentia, far 
leſs to the invecta et illata, particularly the malt, whether 
grinded and brewed, or not. | 


And, 


C £92] 

And, in the entry, it is material to obſerve, that the diſ- 
pute upon both theſe points, does not reſpect the Duke's pro- 

lands, which are very extenſive, or any thirlage ac- 
claimable from the tenants and poſſeſſors of theſe: That 
is what the reſpondents have no concern with. The argu- 
ment they are to maintain, reſpects only the caſe of the 
vaſſals or feuars, and of the tenants and poſſeſſors under 


them. It is under that character the reſpondents are now 


ſued for the abſtracted multures, faid to be grinded and 
brewed by them, without being brought to the Duke's 


- mills. 


Upon this ſtate of the caſe, it is clearly incumbent upon 
the purſuers to juſtify the ſervitude by them acclaimed, as 
having a proper and legal foundation. No fervitude-can be 
preſumed. Liberty is the favourite of the law.—And this 
the petitioners do in effect admit, when they attempt to 
maintain the ſervitude here acclaimed, upon the different 
grounds above ſtated, the proof and relevancy of which 


falls therefore now to be conſidered in the ſame order in 


which they have been pleaded. 

The general principles of law are too well eſtabliſhed, 
and too well known to your Lordſhips, to require their be- 
ing confirmed by authorities or precedents. Thirlage, as e- 
very other ſervitude, has its original foundation in the ſup- 
poſed agreement and conſent of parties; and all lawyers 
have laid it down as an invariable rule, that where there is 
no conſtitution of thirlage, the voluntary coming to a mill, 
and grinding thereat for any length of time, infers no ob- 
ligation to continue fo in time coming; being res merae vo- 
luntatis, it may be continued or not as the party pleaſes; if 
he is under no previous obligation, there can be no compul- 
ſitor againſt him. 

Upon theſe principles it muſt follow a fortiori, that the 
heavier or more grievous the ſervitude is, it requires the 
clearer and more indubitable conſtitution. Thirlage in ge- 

| E neral, 
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neral, goes no further than to oblige thoſe who are under 

the aſtriction to grind at the dominant mill, ſo much of 
the grain that grows upon the ſervient tenement, as they 
have occaſion to grind for the conſumpt of their families, 
or other neceſſary uſes; and even to that limited effect, it 
requires a clear and explicit conſtitution of the chirlage, 
either by writ, or rebus et factis, ſuch as can admit of no 
other conſtruction, or be otherways accounted for. But 
where, as in this caſe, the thirlage is attempted to be ex- 
tended over the property of third parties, ſo as to compre- 
hend both the grana cre/centia and the invecta et illata, eve- 
ry principle of law and juſtice requires ſo much a clearer 
and more indiſputable conſtitution of the thirlage ; which 
therefore, leads to the more particular examination of theſe 
grounds upon which this Nous thirlage is Attempted to 


be eſtabliſhed. 


The firſt of theſe is the above recited charter 1642, in 
favours of Francis Earl of Buccleugh, upon his purchaſe from 
the Earl of Morton, which the petitioners are pleaſed to con- 
ſider as importing an expreſs conſtitution of this thirlage o- 
ver the whole barony ; and more particularly, over the vil- 
lage of Dalkeith, and inhabitants thereof, both as to the gra- 
na creſcentia, and invecta et illata. 

But as the reſpondents have already mid ſo they ſub- 
mit it to your Lordſhips, that there is not one clauſe in this 
charter, which has the ſmalleſt tendency to eſtabliſh a thir- 
lage of any kind. The clauſe referred to, is none other 
than what occurs in every charter which contains a grant 
of lands and mills. It diſpones the lands and the mills, 
with the multures and ſequels of the ſame. Multures of 
a mill may be either aſtricted or not aſtricted. If there are 
any aſtricted multures, the ſame are granted and diſponed, 
and which would be implied in the grant of the mill it- 


ſelf, whether the word, multures, was expreſſed or not: But 
if there was no antecedent conſtitution of thirlage, it is, 


with 


E 
with ſubmiſſion, impoſſible, that a charter of lands and 
mills, with the multures of the mills, can eſtabliſh: a thir- 
lage chat was not formerly conſtituted. The word, mul: 
turis, can, in ſuch caſe, import no more but ſuch multures 
as ariſe from any prior a or accidental 1 
from corns not thirled. 

But allowing this charter its fulleſt 5 by” wand 
to the Earl of Buccleugh's own property lands; yet, with re- 
gard to the property of the vaſſals and feuars, conſtituted ab 
ante by their feu-rights, charters and infeftments, without a- 
ny antecedent aſtriction, or, as in this caſe, under a reddendo 
of a ſpecial feu duty, pro omni alio onere, exactione, et ſervitio 
/eculari, it ſurpaſſes all comprehenſion, how any clauſe 
in the Earl of Buccleughb's charter, which, quaad the vaſſals 
lands, could only carry the ſuperiority, ſhould. antend,, or e- 
ſtabliſh a thirlage over them. | 

The ſecond ground reſorted to, on the part of the petitio- 
ners, for the eſtabliſhment of this thirlage, is the vaſlals 
own charters and feu-rights, which, it was ſaid, did gene- 
rally contain a clauſe thirling them to this mill, either quo- 
ad omnia grana ſua, or grana ſua, leaving out the word omnia, 
but which the petitioners ſay are ſynonimous. 

The reſpondents took the liberty to conteſt both the truth 
and relevancy of this propoſition. They averred it to be 
fact, upon the information they had received, that the ori- 
ginal feu- rights granted by the Earls of Morton, when theſe 
lands about the village of Dalkeith were firſt feued out, 
were ſo far from containing any clauſe of aſtriction, that, 
on the contrary, they bore a ſpecial reddendo, pro omni alto 
onere : And it was confeſſedly for this reaſon, that your 
Lordſhips ſuperſeded giving judgment upon the report, and 
remitted to the Lord Ordinary to hear parties further on 
the cauſe; and that, in purſuance thereof, his Lordſhip 
granted diligence to both parties for exhibition of theſe ori- 


| ginal feu-rights, 
1 How 
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How far the exhibition made 1s beneficial to the one par- 
ty, or the other, for aſtructing their reſpective allegations, 
ſhall bereafter be confidered. But, in point of law, the re- 
fpondents are adviſed, and do humbly maintain, that if, 
of 100 charters granted to theſe feuars, 99 thould appear 
containing an expreſs clauſe of thirlage, whether of grang 
, or omnia graua ſua, it would inter no thirlage againſt 
the hundredth feuar, whoſe charter carried no ſuch clauſe 
of aſtriction, but, on the contrary, a ſpecial feu duty, pro 
omni alio onere. Theſe feuars have no connection one with 
another: Each perſon's right muſt ſtand upon its own bot- 
tom, and be judged of upon its own merits. 
Was it neceſſary, the reſpondents would think themſelves 
at liberty to plead, that neither of the clauſes above recited 


would be ſufficient to import a thirlage, even of the 07ma 


grana creſcentia, far leſs of the mwvecdta et lata ; and that 
the fartheſt length it could go, would be of the grana cre/- 
centia, ſo far as they had occaſion to grind : But as that is 
not ſo properly hujus loci, it is unneceſſary to ſay more up- 
on it. The general propoſition which the reſpondents 
maintain, is, that none of the feuars can be ſubjected to 
this thirlage, but in as far as their own rights are burden- 
ed therewith; and therefore, that when the petitioners 
come to ſue for abſtracted multures, whether againſt parti- 
cular feuars themſelves, or againſt the tenants and poſſeſ- 
fors under them, 1t 1s incumbent upon the purſuers to ve- 
rify and prove, that the property of that particular feuar is 

ſubjected to that thirlage. 2m | 
And your Lordſhips will have the leſs difficulty upon this 
point, when you are ſatisſied, from the charters and other 
writings of ſome of theſe feuars, exhibited upon the dili- 
gence, as in the ſequel to be ſtated, that they contain no 
ſach uniform clauſe as was alledged on the part of the 
purſuers; but, ſo far to the contrary, that the moſt anci- 
ent of theſe granted by the Earls of Morton, bear, as the 
reddend, 
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reddendo, a ſpecial feu- duty, pro omni alio onere, exactione, Jeu 


ſervitio ſeculari. 

It ſtands confeſſed on the part of the petitioners, that the 
only original feu- right recovered by the diligence granted 
to them, containing an expreſs clauſe of aſtriction, is a 
charter no later than the 1645, granted by Francis Earl of 
Buccleugh, recently after his purchaſe, to Robert Baillie, 
thirling him to theſe mulls, gquoad omnia ſua grana. What 
effect this clauſe might have, or to what extent the thir- 
lage might go, in a queſtion with Robert Baillie, or his 
heirs, or the tenants and poſſeſſors of theſe lands, does not 
belong to the reſpondents to diſpute, as theſe are none of 
the ſubjects poſſeſſed by them. It might merit a different 
conſideration, could the petitioners ſay and prove, that the 
vaſſals in the lands poſſeſſed by them, or the lands them- 
ſelves were, by the title-deeds of theſe, ſubjected to the like 
aſtriction: But as no ſuch proof is attempted, it does not 
concern the reſpondents, whether Baillie and his ſubjects are 
at all thirled, or to what extent. 

The reſpondents make'the ſame anſwer to the other five 
feu-charters of cot-tenements, granted by the Earls of Mor- 
ten, between December 1633 and November 1641. None of 
theſe are original grants. Whether the now proprietofs of 
theſe will be thereby ſubjected to this thirlage, or whether 
it would comprehend the zwvecta et lata, is immaterial, as 
theſe are no part of the ſubjects poſſeſſed by the reſpon- 
dents, and which, therefore, can have no influence upon 
the queſtion with them. 

But, in order to ſhow, that there | is no ſuch uniformity 
as was alledged in the charters granted to the feuars, eight 
charters have been exhibited, upon the diligence granted to 
the reir ondents, one of theſe as old as the 1444; one in the 


14/4; another in the 1480; one in the 1560; one in the 


1558; one in the 1602; one in the 1654: All and each of 


which are of cot-tenements and yards, one only excepted, 
F which. 
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which contains alſo a huſband land, ſome of them original 


charters; aud as none of theſe contain any clauſe thirlin 
the vaſſal, or the lands thereby diſponed, to the mills of 
Dalkeith, they uniformly bear a ſpecial reddendo of a feu- 
duty, and ſuit and preſence at the three head courts, pro o- 
mi galio onere, exatlione, ſeu ſeruitio ſeculari. And more par— 
ticularly, the charter 1480, by James Earl of Morton to 
John Fairly of Commiſfton, proceeding upon the reſignation 
of William Wood the former vallal, bears the reddendo of a 
ſpecial feu- duty, pro omni als onere, Cc. both for the cotta- 
gium tenementun, and for the hulband-land. 

The petitioners are indeed pleaſed to obſerve, That the 
reſpondents do not connect with theſe charters ; 2d/y, That 


they are but few in number; and, 3d!y, That it is zritz ju- 


rig, by the deciſions of this court in parallel caſes, collected 
in the law dictionary, under the word th:rlage, that the red- 
dendo of a feu-duty, pro omni alto onere, not bearing a clauſe, 
cum molendinis et multuris, does not import an exemption 
from thirlage. | | | 
In anſwer to the firſt of theſe, the reſpondents apprehend, 
it is quite immaterial whether they connect or not, with 


theſe original feuars. The petitioners have confelled that, 


two only excepted, the reſpondents are only tenants and poſ- 
ſeſſors under the feuars,; and whether thoſe under whom 
they poſſeſs, can connect or not with theſe original feuars, 
which may be the caſe of many by the loſs of mid- 
couples in ſuch a length of time: The charters produced, 
give irrefragable evidence of this propoſition, contradictory 
of the petitioners allegation, viz. That the more antient 
feu rights granted by the Earls of Morton, did not uniform- 
ly contain ſuch clauſe of thirlage, whach 1s all that the reſpon- 
dents have occaſion here to contend for, and throws the la- 
bouring oar upon the petitioners to prove, that the rights 
of the particular ſubjects poſſeſſed by them are ſo thirled and 


aſtricted. 
5 To 


LL 4 


To the ſecond it is anſwered, that the charters referred 


to, are more in number, and of more antient dates than 


thoſe produced on the part of the petitioners, tho' they ex- 
ecuted their diligence againit the whole feuars ; and as the 
reſpondents are informed, and which has not been denied, 
got inſpection of all the title deeds which the preſent vaſ. 
lals are in poſſeſſion of, from which they excerpted thoſe 
feu, and returned the reſt, as not finding them for their 

urpoſe. But whether fewer or more, the reſpondents are 
adviſed that thoſe can have no influence in the preſent queſ- 
tion, and that every vaſſal's property, and burdens aflec- 
ting the ſame, muſt be governed by his own particular 
rights. 

To the third it is anſwered, that the deciſions referred 
to, are no ways contradictory to the plea now maintained 
on the part of the reſpondents; all that thoſe deciſions im- 
port, is, that the reddendo of a feu duty pro omni alis onere, 
without the clauſe cum molendins et multuris, does not im- 
ply an exemption from a thirlage formerly conſtituted, tho? 
the direct contrary of this was found in ſome of the caſes 
colleted under the ſame title, and 1s repugnant to tae 
doctrine laid down by Lord Stair, lib. 2. tit. 7. F. 17. 
where treating of thoſe particulars that are not ſufficient to 
infer thirlage, his words are, Thirlage is not inferred, 
becauſe the lands are a part of the ſuperior's barony, ha- 
ving a mill of the barony, where the vaſſal's infeftment con- 
tains cum molendinis et multuris, or a feu- duty, pio omni alis o- 
nere, or ſuch a feu- duty allenarly, and was ſo decided 26th No- 
vember 1631, Oliphant contra Earl of Mariſhall.“ And to this 
he lubjoins the diſtinction already ſuggeſted, that where the 
thirlage is already conſtituted, the granting ſuch ſubaltern 
infeftment without the aforeſaid clauſes, will not liberate 
from the thirlage previouſly conſtituted. But however the 
lu may be ſuppoſed to ſtand in this particular, it ſays no 
thing to the caſe in hand, where there was plainly no ante. 


ceden, 
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cedent conſtitution of thirlage. And that being the caſe, it 
is ſcarce neceſſary to obſerve, that the above recited clauſe 
in the charters referred to, is conceived in much ſtronger: 
terms, as it bears to be not only pro omni alio onere, but 
alſo, pro omm alia exactione, ſeu ſervitio ſeculari; and it will 
ſcarce be denied, that thirlage to a mill, as to mia grana 
creſcentia, ct enve/ta et illata, and performance of mill ſer- 
vices, is a ſervitium ſeculare extremely grievous and burden- 
ſome; which therefore, in dubio, can never be preſumed. 

But what ſerves to put this matter out of all doubt, is 
the proof that has been adduced on the part of the reſpon- 
dents, for evidence, that no multure was ever demanded or 
exacted for grain malted within the town of Dalkeith, 
however publicly and avowedly that trade was carried on 
to a conſiderable extent; ſo that they only paid outten- town 
multure, tor what they voluntarily carried to the mills, 
grinded there, and brewed into ale; whereas, if the a- 
ſtriction had been ſuch as the petitioners now contend. for, 
every boll of grain malted by them, whether grinded or 
not, mult have paid multure, becauſe it thol'd fire and wa- 
ter within the thirle. Tholing fire and water, as explained 
in the law books, imports ſteeping and kilning, not ba- 
king or brewing, and is the criterion referred to by all 
our lawyers for aſcertaining the juſt import and conſtructi- 
on of a thirlage of invecta et illata. It matters not whether 
the flour is baked or the malt brewed ; if the grain is 
ſteeped and kilned within the thirle, it is inubectum et illa- 
tum; the plain conſequence of which is, that if the reſpon- 
dents or their predeceſſors, the maltſters and brewers in 
this town, had been aſtricted, quoad the indecta et illata, 
they muſt have paid multure for every grain malced by 
them, whether brewed or not. But as, in fact, no ſuch 
claim was ever made, notwithſtanding the extenſive trade of 
malting ſo publicly carried on in the town of Dallcith; 
and as they paid no more but out-town multures, for what 
they actually carried to the mills, and never perform- 
ed 


11 
ed any mill ſervices, this is real evidence, that their going 
to theſe mills, with ſo much of their malt as they actually 
grinded, was merely voluntary, which, all our lawyers a- 
groe, impoſes no obligation to continue ſo to do, had the 
practice been ever ſo ancient and uniform. 

If theſe principles are juſt, the affected ode on 
the part of the purſuers, in reſtricting their preſent demand 
to the multure of malt actually grinded and brewed, can- 
not influence your Lordſhips judgment, now that the que- 


ſtion is brought before you. This conceſſion, ſuch as it is, 


is poiſoned by the argument with the fame breath main- 


rained, that the chirlage does truly comprehend, not only 
the omma grana creſcentia, but alſo the invecta ct illata, tho' 
they chuſe to reſerve that point to be the ground-work of 


after diſputes. Was the worſt to happen, where there is 
no written conſtitution of thirlage, tis impoſſible the aſtric- 
tion can go beyond the poſſeſſion. But the reſpondents do 
humbly plead, that as there is here no written conſtitution 
of thirlage, ſo the uſage and practice clearly prove, that 
their coming to theſe mills with what malt they had actu- 
ally occaſion to grind, was mere voluntatis, and to which 
they were induced from the other beneficial circumſtances 
above taken notice of. . 

The purſuers have endeavoured, in the Jaft place, to ju- 
ſtify this their claim to a thirlage of wwvecta et illata, from 
certain acts of the baron court, enforced by decreets againſt 
delinquents. But when the particulars of theſe ſhall be 
fairly (tated, they will appear to be quite inſufficient to the 
purpoſe for which they are adduced. 

The reſpondents have no occaſion to diſpute, that acts of 


a baron court, enforced by decreets againſt thoſe who are 


ſubject and liable to the acts of court, and followed by poſ- 
ſeſlion, may be available to conſtitute a preſcriptive right of 
thirlage. Such is the doctrine of ſome of our lawyers, and 
there are ſome deciſions of this court to that purpoſe. But the 

G appli. 
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application of this principle to the caſe in hand, is not ſo 


extremely obvious, when this ſingle circumſtance 1s attend- 
ed to, that all the acts of court referred to, are ſome hun- 
dreds of years poſterior to the original feus that were grant- 
ed by the Earls of Morton; and if the vaſſals in theſe feus 
were not laid under any ſuch ſervitude, by the rights. to 
them ſeverally granted, it will be difficult to maintain, that 
the ſuperior, by any after acts of his court, could ſubject 
his vallals, or the poſſeſſors under them, to ſo grievous a 
thirlage. But there is the leſs occaſion to be ſolicitous up- 
on this point, as neither the acts, nor decreets of the 
baron court, are ſuch as the purſuers have been pleaſed to 
repreſent them; and the poſſeſſion following thereon, has 
been ſo far from correſponding thereto, that, on the contra- 
ry, your Lordſhips have ſeen from the proof, that no mul- 
ture was paid for any grain malted, but what was volunta- 
rily grinded at the mill, and that no more was paid there- 
for but outen-town multures. . ae 

The reſpondents, whether aſtricted or not, ſhould think 
themſelves highly to blame, did they carry their malt to be 
grinded at other mills where multure is payable, when they 
can be ſerved as well, and at as eaſy a- rate at the Duke's 
mills. But as, by the importation of foreign ale from the 
country brewers, who pay no multure, and have a much 


greater produce from the ſame quantity of malt, they are 


in condition to underſell the reſpondents, and, conſequent- 
ly, carry off. their whole cuſtomers; it being now a ſettled 
point, that the Duke has no power to reſtrain the 1mporta- 


tion of foreign ale by thoſe his vaſſals, or the poſſeſſors of 


their cottage tenements, they are brought to this dilemma, 
that they mult either give up their brewing entirely, or ſup- 
ply themſelves with malt at the fame rate the country brow- 
ers do. And as the acts of the baron court, enforced by 
repeated decreets, reſtraining the importation of foregn ale, 
have been found ineffectual, it does not occur, how the o- 


ther 


- 
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The petitioners are pleaſed to obſerve, that there is no ne- 
ceſſary connection between the thirlage of the malt, and the 
importation of ale, nor any reaſon that the Duke ſhould be 
cut out of the one, becauſe he has loſt the other; nor have 
the reſpondents occaſion to maintain, that there is any ſuch 
neceſſary and inſeparable connection. All that they there- 


by intend is, that as the excluſion of the foreign ale, and 


the monopoly thereby ſecured to the in- town maltſters and 
brewers, was a reaſonable motive for their reſorting to the 
Duke's mills, with what malt they had actually occaſion to 
grind, as they were thereby enabled to carry on their trade 
of brewing with reaſonable profit. Now, when, by the ad- 
mittance given to foreign ale, they are no longer in condi- 
tion to furniſh ale upon equal terms with the country brew- 
ers, it is more equitable, that the Duke ſhould ſuffer any 
ſmall diminution of rent which might ariſe from the mul- 


ture of the malt brewed by them, than that they ſhould 
continue to brew upon ſuch unequal and ruinous terms, or 


be obliged to give up their buſineſs entirely to the country 
brewers. 


Having ſaid ſo much for their juſtification againſt any 
wiltul attempt to defraud the noble Duke of his accuſtomed: 
multure, the reſpondents will now proceed, in a very few 


words, to ſubmit to your Lordſhips ſach obſervations as oc- 
cur upon the acts of court, and decreets referred to in ſup- 
port of the ſervitude of thirlage now claimed. 

And to begin with the acts of the baron court, whereof 
excerpts have been produced, they are eight in number, but 


[wicrcof five only have any relation to the matter in dif- 
pute. 


By 


ther acts and decreets reſpecting the thirlage, can be more 
obligatory or effectual, ſuppaling, but which the reſpon- 
dents can by no means admit, that theſe acts had been in- 
tended againſt the vaſſals, or were ſuch as they have been 
repreſented to be. 
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1ſt Act of By the firſt of theſe, dated 8th Oclober 1626, Ninian Cal. 
= "_— 1 derwood in Daikeith, and the four other perſons therein na- 
* med, are ſaid to have compeared, and enacted themſelves 
1626. * to keep the acts and ordinances made by my Lord and 
6e his predeceſſors, againſt abſtractors of multures from his 
„ Lordilup's mills at Dalkeith, and that they ſhall obſerve 
* the {ame in every point thereof, and, in ſpecial, the act 
% made upon the day of January 1626, under the 

„ pains contained in the ſaid act.“ 
Obſerves. This act, of the tenor above mentioned, refers to a for- 
mer act in the month, of January preceeding, without ſpe- 
cifying what the contents of that former act were; and no 
ſuch act now appears. —adlp, It is a mute point what ah- 
ſtractions were intended by this enactment, whether of the 
inveeta et illata, the grana creſcentia, or only of what they 
ſhould actually grind ?—3dly, Neither does it from thence 
appear, under what character theie particular perſons were 
compelled to make this extraordinary enactment, whether 


as feuars, or poſſeſſors under the feuars, or as tenants of 


property lands belonging to the family of Bucc/eugb ; which 
laſt, therefore, the reſpondents are at liberty to ſuppoſe, may 
have been the caſe, -or that theſe particular perſons were 
ſomehow or other expreſly thirled to theſe mills.— 4h, 
This, as all the other acts referred to, is of date long pol- 
terior to the feu rights granted by the Earls of Morton; and, 

as the feuars were not made parties thereto, no act of the 
baron court could impoſe upon them a greater burden than 
they were ſubjected to by their feu rights. 


24 Act of By this act the baillie ſtatutes, That no corns tholing 


the baron © fire and water within the ſaid borough, after the date 


court, dated 


29th April © hereof, but ſhall alſo be ground at the mills thereof, un- 

1664. * der the penalties foreſaid, (i. e. 10 J. Scots) by and at 
tour the paying of dry multure.“ 

Obſerves As this act does not refer to any prior conſtitution of 

thirlage ; ſo, from the conception thereof, it is apparent, 


that 


| 


E 


rhat it was a device of the baillie's, to eſtabliſh a ſervitude 
which had no prior foundation, thereby to compel the in- 
habitants of Dalkeith actually to grind their whole corns 
tholing fire and water within the burgh, and to pay mul- 
ture therefor, whether they had occaſion to grind the ſame, 
or not, under a penalty of 10 J. Scots, beſides payment of 
dry multure ; than which nothing could be more illegal 
and oppreſſive. 2dly, The feuars were not made parties to 
this act; it paſt parte maudita, and therefore could impoſe 
no obligation upon them, as no act of the baron court 
could ſubject them to ſervitudes not warranted by their feu- 
rights. 3dly, How ſoon the feuars were appriſed of this 
act, they entered a formal proteſt againſt the ſame ; which, 
as engroſſed in the baron court books, 5th October 1666, is 
in the following words:“ And as to the former acts made 
* anent the payment of dry multures for the corns tranſ- 
ported, tholing fire and water within this burgh, the he- 
* ritors proteſted againſt the ſame, but conſented, that all 
* the corns growing within this paroch, {ſhould be ground 
* at the Duke's mills ; which proteſtation the baillie refu- 
*ſcd to adhere to, and ordains, that every perſons, failzi- 
* ers of the reſpective acts above written, make payment 
of 10 J. Scots, torres quoties, attour the fulfilling thereof.“ 
From this proteſtation, it appears, that the heritors, (i. e. 
the feuars) tho' they did not acknowledge any prior aſtric- 
tion to theſe mills, were willing, for peace ſake, ſo far to 
have ſubmitted to this impoſition, that all their growing 
cori:3 ſhould be grinded at the Duke's mills, but refuſed to 
ſubmic to the payment of dry multures for the imvecta et il- 
lata, tho' they ſhould thole fre and water within the burgh. 

4thly, As the baillie was pleaſed to reject this offer; ſo, 
from the proof, it appears, that this act was never carried 
into execution as to malt made within the burgh, tho' tho- 

ling fire and water within the jzme, albeit the act did in 

expreis words comprehend the ſame; ſo that, allowing, for 

11 argument's 


1666. 


Obſerves. 


4th Act of 
the baron 
cgurt, dated | 
16th Dec. 
1670, 


zd Act of 
tlie baron 
court, dited 
5th October 


baillie paſt another act. 
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argument's ſake, acts of a baron court, cloa thed with poſ- 
ſellion, to be a good title of preſcription, it is impoſſible to 
maintain, that any ſuch act, impoſing burdens upon vaſ 
ſals and feuars, not en by their charters, nor carri- 


ed into execution, can be available. 
Of even date with rhe proteſtation above mentioned, the 


F batcey. in general, of all 
former acts of court made fiace the 15th July 1661 ; and 

* ordaining the ſame to be put in better execution in time 
«* coming:” And, by an after clauſe in the ſame act, he 
« ſtatutes and ordains, that no wine, or ſtrong liquor be 
“ fold within the liberties, without licence given by the 
Duke and Ducheſs, and during their pleaſure allenarly ; 

„and that ſaid liquors be fold at the prices they ſhall be 

appointed by act of court.“ 

This laſt regulation, enacting a general prohibition up- 
on the whole inhabitants, to ſell wine or other ſtrong li- 
quors without a ſpecial licence, and during pleaſure alle- 
narly, and at ſuch prices as the baillie ſhould think proper 
to appoint, was a moſt extraordinary ſtretch of aſſumed 


power, but which, as others of theſe arbitrary acts, was 


never attempted to be carried into execution: And in ſo far 


as by the former part of ſaid act, it may have been intend- 


ed to confirm the former act 1 66 54, the proteſtation, of that 
date, taken by the heritors, teſtiſied their refuſal to acqui- 
eſce therein. And Lord Stairs, lib. 2. tit. 7. F 16. treat- 
ing, ex profeſſo, of the different ways how thirlage is con- 
ſtituted; and amongſt theſe, by acts or rollments of the 
baron court, he makes the heritor's conſent, and 40 years 
olleſſion, to be eſſential requiſites, and refers to the deciſi- 
on obſerved by Hope, Earl of Murray contra Earlemill. 
By this act, the baillie ſtatutes, © That all the corns 
1 bought by the meal- makers, and other inhabitants, with- 
in this burgh, or paroch thereof, growing or ſold within 


* the * of the ſame, to be made meal of, be alſo dri- 
66 ed 
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tt ed and ground in the mills thereof, under the pain of 
paying dry multure, and 10 J. Scots, toties quoties.” 

The obſervations made upon the former acts, do, in hke 
manner, apply to this, with this addition, that the ſame 
reſpects only meal, not malt. 

By this act, the baillie“ ratifies, in general, all former 
„As of court anent the heritors, meal-makers, and other 
inhabitants within ſaid burgh and paroch, their grinding 
at their Graces mills, within the ſaid Lordſhip of Dal- 
* keith, conform to the tenor of the ſaid reſpective acts 
«„made thereanent in all points, and ordains the ſame to 
be put to due execution in all time coming.“ 

The former obſervations do likeways apply to this act, from 
which it is apparent, that the former ads, thereby gene- 
rally referred to, had not hitherto been carried into execu- 
tion, as upon the contrary ſuppoſition, there could have 
been no occaſion for a new act approving of the ſame, and 
appointing them to be put in execution in time coming. The 
only former acts thereby referred to, were thoſe of the 28th of 
April 1664, and 5th of October 1666, proteſted againſt by 
the heritors, and which, in ſo far as reſpects the 5 5 the 
only article now in diſpute, appears from the proof adduced 
in this proceſs, never to have been carried into execution; 
ſo that ſuppoſing they had been effectual ab initio, they were 
loſt by contrary uſage; and as theſe are the only acts of court 
which the petitioners have been able to produce, after a 
moſt accurate ſearch into the records of this baron court, 
the firſt of them ſome hundreds of years after the feu-rights 
had been granted, without any aſtriction to the mills of 
Dalieith, and under a ſpecial rediendo, pro omm alio onere, 
exatlione, ſeu ſervitio ſeculari; it is humbly ſubmitted, whe- 
ther theſe acts which paſt in abſence of the feuars, parte 
maudita, and protelted againſt by them, cloathed with no 
poſſeſſion, nor ever carried into execution againſt the feuars, 
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enn be effectual to eſtabliſh ſuch. a ſervitude upon their pro- 
perties. | | 
The decreets of the baron court referred to in the ſame 
exccrpts, are ſtill leſs to the purpoſe. 
iſt Com. By the firſt of theſe, William Calderwood tackſman of the 


laint, da- - . R a a . 
m_ = july mills, complains againſt James Smith baxter, for abſtractin 


1625, his corns from ſaid mills, and upon his alledged confeſſion 
that he had abſtracted four bolls and one half of wheat, de- 
creet is ſaid to have been pronounced for payment of cer- 
tain quantities in name of multure, with eight ſhillings of 
expences. 

Obſerves. From the excerpt it does not appear, that this alledg- 

5 ed confeſhon is certified by Smith's confeſſion. — 24h), 
It has no relation to malt. — 34H), It does not appear 
whether the wheat alledged to be abſtracted, was of 
grana creſcentia, or invecta et illata. - 4thly, Neither does 
it appear, whether Sith was poſſeſſor under any of the 
feuars, or if he was tenant under the Earl of Morton, the 
then Lord of the barony. —5thly, There is no evidence 
that this decreet was ever attempted to be put in execution, 
or any payment made in conſequence thereof. 

2d Com- This excerpt certifies a complaint at the tackſman's in- 

plaint, da- ſtance, againſt Elizabeth Saddler and others, for abſtracting 

ror their corns for the years 1630, and 1635, and interveening 

1635. years, and for the multures therein libelled, with 20 J. 

Scots for ilk failzie: And the excerpt certiftes, that com- 
pearance being made for the defenders, decreet was pro- 
nounced againſt them, conform to the claim. 

Obſervess This appears to be a random decreet which paſt in ab- 

ſence : For, tho' the defenders are. ſaid to have compeared, 
they neither make any defence, nor acknowledgment, dl, 
It has no relation to malt, but charges the abſtraction of 
corns in general ; which, for any thing appears, may have 
been the coras growing upon the grounds they poſſeſſed as 
tenants to the Earl of Morton, and which, by their leaſes, 


they might be bound to bring to the mill. —3d/y, There is 
| no 


1 
no evidence that this decreet was ever carried into executi- 
on, or any payment made in conſequence thereof. 

Of this date, the procurator fiſcal complains againſt Au- zd Com- 
drew Rutherford and others, for abſtracting their corns from Oh On 
the mills; and upon their judicial confeſſions, decreet is marks + 

ronounced againſt them for dry multure, and for a fine 1696. 
of 5 J. Scots for each defender, and to be impriſoned till 
ayment., 


The alledged judicial confeſſion, not verified by the ſub- Obſerves. 


{ſcription of the parties, is no proof of the fact. 2d!y, It libels 
the abſtracting of corns in general; which therefore, may 
have reſpected the grana creſcentia, conſumed in their fami- 
lies, but grinded at other mills, and which may have been 
the produce of grounds poſſeſſed by them, as tenants to the 
Duke of Buccleugh. 3d!ly, The admiſſion of their being a- 
ſtricted to theſe mills, how, or by what means, is not faid, 

can have no influence in a queſtion with third parties; e- 

fpecially, againſt the feuars or their tenants, , 

By this complaint, at the inſtance of Richard Allan tackſ- 4th Com- 
man of the mills, Margaret Jackſon and others, are com- Plant, da- 
plained of for abſtracting their corns from the mills, and — — 
for retailing meal not upon the market days, and not 
ground at ſaid mills; which being referred to the defen- 
ders oaths, ſome denying, and others admitting the fact, 
thoſe that were abſent were held as confeſſed, and decreet 
pronounced againſt the whole defenders, excepting two, 
who denied the libel. 

This decreet is of a molt extraordinary complexion : It Obſerves.. 
had no previous act of court for its warrant ; and yet the 
baillie takes upon him to pronounce ſentence for the alledg- 
ed mere of meal not grinded at the Duke's mills, as 
ſuppoß ing the inhabitants to be under ſome legal prohibiti- - 
on againſt the importation of meal, or ſelling the ſame by 


retail, if not grinded at the Duke's mills, than which no- 
thing could be more illegal or opprehve; and tho' at- 


tempts. 
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5th Com- 
plaint, da- 
tcd Feb. 21. 
1699. 


Obſerves. 


6th Com- 
plaint, da- 
ted Dec. 22. 
1 
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tempts of this kind have been made in other caſes, where 
the thirlage of invecla et illata was clearly eſtabliſhed, fo 


to extend the ſame, as to prohibit the Importation of meal 

r flour, ſuch attempt never has, and, it is hoped, never 
will receive your Lordthips countenance ; and therefore, it 
is ſcarce neceſſary to add, that, from any thing in this de- 
creet, it does 


fore muſt be preſumed. 


As theſe acts of oppreſſion and uſurpation generally 


ſpread by degrees; ſo, from the complaint of this date, at 
the eee of the ſatne tackſinan, it appears that an at- 
tempt was made to extend this oppreſſion ſtill farther: He 
thereby complained againſt Walter Veitch, meal- maker, 
and others, not only for abſtracting their corns from the 
mills; “ but alſo for having purchaſed conſiderable quan- 
tities of oat meal, peaſe-meal, bear- meal, rye-meal, and 
* flour, from ſundries not grinded at Dalteith mills, and 
* for having ſold the ſame to the inhabitants thereof.“ 

But as this ſeems to have been thought rather too ſtrong 
a meaſure, to prevent the total importation of theſe eſſenti- 
al ingredients for the very ſubſiſtence of the inhabitants, 
and to reſtrain them from making uſe of any meal or flour, 
but what ſhould” be grinded at the Duke's mills; tho' the 
defenders were. compelled to depone, upon the reference to 
oath, it ſeems not to have been expedient at that time to 
proceed any further therein. No further procedure was 
had upon that complaint, nor was any deereet therein pro- 
nounced. 
A complaint was, of this date, exhibited in name of the 
procurator- fiſcal, againſt James Macmillan therein deſigned 
portioner of Dalkeuth, and which is the only inſtance that 
appears in the whole records of court, in which any of 
the feuars were complained upon; and the ſubject. matter 


thereby complained of, was his having ſold certain quanti- 
ties 


not appear whether theſe defenders were te- 
nants to the Duke or to his vailals, the firſt of which there- 


authority than hitherto they have been thought; and there- | 
fore, ſuppoſing James Macmillan to have ſubmitted to fo | 
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ties of the produce of his lands within the paroch, which | 
were grinded at other mills : And upon his having judici- 
ally confeſſed the libel, decreet was pronounced for the 
double of dry multure, ſequels and other dues, and a fine 
of 10 J. Scots. 

The alledged confeſſion is not certified by the party's fub- Obſcrves. 
ſcription. | 2d!y, 'Tho' he is deſigned portioner of Dalkerth, 
it does not appear whether the corns which he is ſaid to 
have abſtracted were of the growth of theſe his property- | 
lands, or of other lands in the paroch rented by him. 
zaly, The thirlage, as libelled in this complaint, is abſurd | 
beyond meaſure, as it charges, that he, and the other inha- 
Litants, were not only bound to grind at the Duke's mills 
what corns grew within the paroch, but what they ſhould 
purchaſe, either for their families uſe, or for ſale; ſo that, 
according to this doctrine, any feuar or inhabitant in Dal 
ketth, who, in the courſe of trade, {ſhould have purchaſed 
corns of any kind that grew without the paroch, and tho' 
thereafter ſold without being imported within the paroch, 
muſt pay dry multure, becauſe they were not brought to 
the mills of Dalkeith, and grinded there, but told as they 
were bought, without being grinded any where. If this | 
can be juſtified, acts of a baron court will be of greater | 


4 


unjuſt a decree, this can be no precedent for the other feu- 4 
ars and vaſſals of this eſtate. | 
Matters were carried ſtill further by a freſh complaint, 7th com- -q 
of this date, at the inſtance of the Procurator- -fifcal, againſt Plaint, da- | 
John Johnſton brewer, and other brewers and meal makers — 9 28 
in Dalketh, charged with importing grinded malt from 
Preſton and elſe where, and brewing the ſame within the re- 
gality ; ; © and for having purchaſed oats at Huddington and 
' ellewhere, and grinding the fame at other mills without 
ne regality, and made ale of the meal in the market of 


Dalkeith, 
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9 « Dalkeith, in the market of E1mburgh, or elſewhere, con- 
J trary to the acts of the regality court; and therefore, 
* concluding for dry multure and fines, agreeable to theſe 
acts. 
| Obferves, But as no decreet followed upon this complaint, it 15 un- 
neceſſary ro ſpend words upon it, tho* your Lordſhips can- 
not fail to obſerve the blundicies into which it run. It 
charges the oats to have been purchaſed at Haddington and 
elſewhere, and grinded at other mills: And, ſuppoſing this 
to have been fact, there was ſurely nothing faulty or cri- 
minal, was the thirlage 3 in this caſe as ſevere as the petiti- 
oners would have it, unleſs it can be maintained, that thoſe 
who reſide within a thirle, are reſtained from all commerce 
extra territormm. 2dly, It is made an article of dittay, that 
part of the meal, the produce of ſaid oats, was fold in the 
market of Dalkeith ; which is, in other words, to ſay, that 
the thirlage here contended for, excludes the bringing fo- 
reign meal to be ſold in the public markets. 3dly, But the 
moſt extravagant article of the whole, is the making it a 
point of dittay, that part of the meal made of oats, pur- 
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. chaſed in foreign parts, and never brought within the ba- a 
4 rony, was ſold in the markets of Edinburgh and other fc 
1 places. 0 
4 8th Com- The erghth and laſt complaint referred to in theſe ex: le 
3 ee cerpts, is deſcribed to be another of the ſame nature, againſt as 
þ Margaret Purcell, for importing grinded malt. th 
Obſerres. But as no procedure followed "thereon, no particular ob- fo 
ſerves are requiſite. as 
And, to conclude the whole, as the above acts of court be 
have never been attempted to be put in execution from the ſta 


1705 downwards, eſpecially as to what relates to the arti- 
cle of malt; as, on the contrary, your Lordthips have ſeen, 
from the depoſitions of the witnelles hereto ſubjoined, that the 
uniform practice has been, for the maltſters and brewers in this 


town to carry on their trade of malting to a great extent, 
both 


— — — —— — ——— — 
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both for their own behoof, and for ſerving the families in 
the country round ; and that no multure was ever pretend- 
ed to be exacted for any part of the malt that was not vo- 
luntarily brought to the mills, and grinded there ; and for 
which they paid only the outen-town multures, and per- 
formed no mill ſervices, nor any ſuch ever demanded from 
them: It is humbly ſubmitted, that irrefragable evidence 
does from thence ariſe, that their reſorting to theſe mills 
with what malt they had occaſion to grind, was merely vo- 
luntary, which therefore can impoſe no obligation upon 
them to continue ſo to do in time coming. 

And as they have ſhown but too good cauſe, from the 
importation now allowed of the foreign ale, and the ine- 
quality thereby occaſioned between them and the country 
brewers, why they cannot carry on their trade, and pay 
multure for their malt, when the country brewers, who 
are liable to no ſuch burden, have 1t thereby in their pow- 
er ſo far to underſell them, they are hopeful, that your 
Lordſhips will be of opinion with the Lord Ordinary, that 
in this caſe, as the purſuers have failed in proving, either 
any general aſtriction of the znvecta et ata, or that the 
feuars of theſe tenements, poſſeſſed by the reſpondents, are 
ſubjected to any ſuch aſtriction: Neither the feuars them- 
ſelves, was the queſtion with them, nor the reſpondents, 
as tenants and poſſeſſors under them, can be obliged to grind 
their malt at the Duke's mills, and to pay multure there- 
for, grinded or not grinded ; but that they are at liberty, 
as the country brewers are, to grind their malt in the moſt 
beneficial way, and as they can belt be ſerved, thereby to 
ſtand upon equal terms with the country brewers. 


In reſpeft whereof, &c. 
ALEX. LOCK HART. 
JO. MACLAURIN. 


K. | Cop Y. 


* 


Wit. 2. 
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AUGUST 3. 1762, 


Copy DRPOSITTIONS of the Witneſſes 


adduced for Milliam Vint, &c. Brews 
ers in Dalkeith, referred to in the fore- 
going ANS WERS. 


N ompeared Thomas Heriot baxter in Dalkcith, aged 50 
years and upwards, married, being ſolemnly ſworn, 


purged of malice and partial counſel, examined and inter- 


rogate upon oath, depones, That he was cautioner for Mr, 
David Ramſay, who was tackſman of the mills of Dat 
keith ; and in the year 1756, the deponent was obliged to 
take the management of the mills upon himſelf. Depones, 
That he has known a great deal of malt made in the town 
of Dalkeith, and carried out of it, without paying any 
multure to the Duke's mills. Depones, That he knows the 
deceaſed George Vong made malt, and lived by doing ſo; 
and he never paid the deponent any multure ; and that he 
made malt of bear both ſent in by country gentlemen in 
the neighbourhood, and of bear which he bought himſelf, 
Depones, That no multure was exacted from Mr. Gray at 
the Iron-mill, Mr. Ram/ay not chuſing to ſeek it, he being 
in his, Mr. Gray's debt. All which is truth, as the depo- 
nent ſhall anſwer to Gop. Cau/a ſcientiæ patet. 


Gilbert Grierſon, Eſq; chamberlain to the Duke of Buc- 
cleugh, aged 60 years and upwards, married, being ſolemn- 
ly ſworn, purged and interrogate, ut ſupra, depones, That, 
a good many years ago, when the mills of Dalkeith were 


unſet, the deponent had the management of them; and 
that 


[ 39 I 


mat there was a multurer who received all the multures 

ayable to the mill, with whom the deponent accounted ; 
and that there was no article in the ſaid multurer's accompt 
for multure payable for malt made in Dalleith, but not 
grinded at the Duke's mills, ſo far as the deponent remem- 
bers: Depones, 'That he never heard of any malt being 
brought into the town that did not pay multure, but ig 

might have been, for any thing be knows. All which is truth 
a5 the deponent ſhall anſwer to GoD: Cauſa ſcientiæ patet. 


James Scott, clerk of Dalkeith, aged 50 years and up- 
wards, married, being ſolemnly ſworn, purged and interro- 
gate, ut ſupra, depones, That he has made malt in the town of 
Dalkeith, ſince the year 1747, and that chiefly of victual 
growing without the barony; and likewiſe ſome, tho' but 
very little, of victual growing within the barony, and has 
fold the malt ſo made without the barony, and that with- 
out paying any multure. And depones, That he never un- 
derſtood, that even malt made of victual growing within 
the barony, was liable to pay multure, except that it was 
grinded at the mills, as not being cuſtomary ; but that by 
far the greateſt part of the malt the deponent ſold, was 
made of victual growing without the barony; and that the 
deponent's ſales were very inconſiderable. And being in- 
terrogate for the Duke of Buccleugb, if his Grace's multu- 
rer, akon of the mills, or baillie, knew of his making 
and ſelling malt as above, or if he made it known to any 
of theſe perſons? Depones, That he did not; but that he 
never was at any pains to conceal his making or felling 
malt; and that the above perſons behoved to know of his 
making malt, from their living in the ſame town; and that 
malt- making is a trade that cannot well be carried on clan- 
deſtinely. And depones, That multure was never deman- 


| ded from him for the malt ſo fold. All which 1s truth, as 


the deponent {hall anſwer to Gov, Cauſa ſcientiæ patet. 
Alexander 


Wit. 3. 


Wit. 4. 


Wit. 5. 


ef 


Alexander Dick/on, ſervant to James Scott clerk of Dalkeith, 
aged 30 years, or thereby, not married, being ſolemnly 
9 purged, and interrogate, ut fapra, depones, That 
he was ſervant for ſome time to Mrs. Maclellan, who kept 
a brewery and publick-houſe in Dalkeith, and that, after 
ihe gave over buſineſs, the deponent drove into the Sherif- 
brae of Leith 200 bolls malt, and he never heard that 
any multure was exacted for it: Depones, That Archibald 
Pater ſon, the multurer of the mills at that time, knew of 
the ſaid 200 bolls being carried into the Sheryff-brae, but 
made no demand of multure: Depones, That he knows 
Mr. Barton makes malt within the town of Dalkeith, and 
brews the ſame malt at the Burnſoot, which is in Nerv bottle 
pariſh, and grinds the faid malt with his own ſteel-mill at 


Burnſoot, and that he has known him do fo for theſe fix 


years paſt. And being interrogate for the Duke, if the 
miller knew of his uſing a ſteel mill at Zurnfoot ; depones, 


That he did know ; but that he has heard that he paid dry 


multure, and that was when he brewed half a year at the 


town of Dalkeith; but that he brews. now conſtantly at 
Purnfoot, and that the dry multure he paid was only for the 


malt he brewed in Dalkeith. All which is truth as the de- 


ponent ſhall anſwer to Gop. Cauſa ſcientiæ patet. 

Barbara Ainſlie, widow of George Young maltſter in Dal 
keith, aged 74 years, being ſolemnly ſworn, purged and 
interrogate, ut ſupra, depones, That her deceaſed huſband 


George Young was a maltſter for a great many years at Dal 
keith: That he purchaſed whole farms of barley which he 


made into malt, and ſold to noblemen and gentlemen in 
the neighbourhood without the barony ; and that there was 


never any demand made for multure by the tackiman of 


the Duke's mills, or any other perſon, for malt ſo made and 
fold, and that her huſband kept two barns openly and con- 


ſtantly going, and che deponent never heard multure de- 
manded 


a 
manded for any malt that was not grinded at the mill. All 
which is truth, as the deponent ſhall anſwer to GoD. Cau- 


ſa ſcientie patet. 


James Brogie, miller in Dalkeith, aged 70 years and up- wit. 6. 


wards, married, being ſolemnly ſworn, purged, and inter- 
rogate, ut ſupra, depones, mhil novit. 


Tames Waker diſtiller in Burnfoot, aged 40 years and up- wit. 7: 


wards, married, being ſolemnly ſworn, purged, and inter- 
rogate, ut ſupra, depones, That he was in uſe, from the 
year 1745 to the year 1753, to make conſiderable quanti- 
ties of malt in the town of Dalkeith, where he had always 
two, ſometimes three malt barns going: That he carried 
the malt ſo made to his diſtillery at Burnfoot, which is in 
the pariſh of Newbettle ; which malt he grinded at his own. 
ſteel-mill at Burnfoot, and manufactured the ſame into ſpi- 
rits there. And depones, That no multure was ever de- 
manded from him for the ſaid malt ſo made by him with- 
jn the town of Dalkeith, and carried without the pariſh 
thereof, either by the multurer of the mills of Dalkeith, or 


the Duke's baron baillie: And depones, He thinks they be- 


hoved to be in the knowledge of his ſo making malt; but 
never acquainted them thereof, as he did not conſider him- 
ſelf liable to pay multure. All which is truth as the de- 
ponent ſhall anſwer to GoD. Cau/a ſcientie patet, 


John Watſon writer in Edinburgh, aged 50 years, and Wit. 8. 


married, being ſolemnly ſworn, purged, and interrogate, 
ut ſupra, depones, That Mrs. Maclellan brewer in Dalkeith, 
the deponent's aunt, having given up the buſineſs of brew- 
ing at Whitſunday 1747, had at that time a conſiderable 
quantity of malt upon hand, to the amount of about 140 


| bolls, which ſhe deſired the deponent to ſell for her: That 


he accordingly ſold the ſaid malt to Robert Cairns diſtiller 
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in the Sherif/-brae of Leith, and. the malt was driven by, 
Mrs. Maclellan's carts to Leith, and no multure was either 
demanded or paid for the ſaid malt. Depones, That the 
deponent is well acquainted with all the brewers in Dalkeith, 
and has been ſo for theſe, 30 years paſt, and never heard of 
any multure being demanded for malt made by the malt- 
ſters there, and ſold to-country gentlemen ; and knows that. 
George Young maltiter in Dalkeith, was in uſe to make malt 
for, gentlemen in the country; and never knew or heard of 
his paying aby multure for ſuch malt. All which is truth, 
as the deponent. ſhalh anſwer to Go. Cau/a ſcientiæ patet. 
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